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In the United States Court of Appeals 
for the District of Columbia 


April Term, 1937 


No. 7007 | 

| 

James A. Farley, Postmaster General of the 
United States, appellant 

v. I 

Paul J. Simmons, Trading as Paris Import Com¬ 
pany, Bell Import Company, and Sel-More 
Company, appellee I 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA i 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF THE CASE 

i 

i 

This is an appeal by the Postmaster General of 
the United States, defendant below, from a deepee 
(R. 82) of the District Court of the United States 
for the District of Columbia, permanently enjo^n- 

i 

ing the enforcement of a so-called fraud order (|R. 
12) issued against the appellee. This fraud ortjer 
was issued pursuant to 39 U. S. C. 259, 1 732, 2 upon 


Appendix, p. 21. 
Appendix, p. 22. 
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a folding by the Postmaster General that the ap¬ 
pellee was engaged in a scheme for obtaining 
money through the mails by means of false and 
fraudulent pretenses, representations, and prom¬ 
ises (R. 12). 

The fraud order directed the Postmaster at ap¬ 
pellee ’s place of business to refuse to pay any pos¬ 
tal money orders drawn to appellee’s order, and to 
stamp the word “fraudulent” on all mail ad¬ 
dressed to appellee, and to return the mail to the 
senders thereof. 

The decree granting the permanent injunction, 
from which this appeal is taken, was entered upon 
a hearing on bill and answer, and after appellant’s 
refusal to plead further (R. 75). 

Prior to the issuance of the fraud order, appellee 
was served with a memorandum charging him with 
conducting a scheme in violation of 39 U. S. 0. 259, 
732, and calling upon him to show cause why a 
fraud order should not be issued (R. 2, 9, 13). 
Appellee filed answers to the charges (R. 2, 9), 
and appeared by counsel before an Assistant So- 
licitor of the Post Office Department (R. 2,21), who, 
for and on behalf of the Postmaster General, pre¬ 
sided at a hearing on the charges (R. 10). The evi¬ 
dence taken at this hearing was recorded and tran¬ 
scribed, and this transcript, together with the ex¬ 
hibits, was made a part of defendant’s answer to 
the bill for an injunction (R. 10, 18). On the evi¬ 
dence so adduced, the Postmaster General issued 
the fraud order pursuant to his finding that ap- 
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I 


i 

pellee was conducting a scheme to defraud, ih that, 
by means of his advertisements, he offered Ijo sell 
in return for remittances made through the jnails, 
books and pictures of an obscene character, 
whereas he intended to deliver material of a differ¬ 
ent type and character (R. 17). 1 

i 

ASSIGNMENT OF ERRORS RELIED UPON 

1. The Court erred in substituting its view of the 
evidence for that of the Postmaster General; and, 

i 

in so doing, invaded the exclusive province Of the 
Postmaster General in the performance of a j duty 
involving an exercise of judgment and discretion 
committed to him by law. 

2. The Court erred in holding that there w^s no 
substantial evidence before the Postmaster General 

I 

to sustain his findings that the appellee was using 
the mails in violation of 39 U. S. C. 259, 732. 

3. The Court erred in holding that the fin;ding 
of the Postmaster General was a mere opinion, 
not susceptible of proof. 

4. The Court erred in granting the permanent 
injunction, and in failing to hold that the defend¬ 
ant’s answer stated a complete defense. i 

I 

i 

ARGUMENT 

| 

At the outset, appellant desires to make it clear, 
that although denouncing appellee for conducting 
a scheme to defraud by not furnishing the obscene 
materials advertised, he does not wish to suggest 
that appellee should furnish such merchandise. | In 


i 
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appellant’s view, appellee is engaged in a business 
which mpst be forsaken. He can neither refuse 
delivery of the material advertised without com¬ 
mitting a fraud, nor deliver the material advertised 
without violating the statutes forbidding the trans¬ 
porting of obscene matter. No alternative remains 
but to quit his despicable occupation. 

If there is any substantial evidence to sustain the finding 
of the Postmaster General, his action cannot be re¬ 
viewed by the courts 

Sections 259 and 732 of Title 39, U. S. C., author¬ 
ize the Postmaster General to issue fraud orders 
“upon evidence satisfactory to him” that any per¬ 
son is using the mails to defraud. The validity of 
this statute is no longer open to question. Public 
Clearing House v. Coyne, 194 U. S. 497. The duty 
of deciding, thus imposed ppon the Postmaster 
General, can only be fulfilled by an exercise of judg¬ 
ment and discretion. Where Congress has com¬ 
mitted such a duty to the head of a Department, 
his decision in pursuance thereof, whether it in¬ 
volves questions of law or fact, will not be reviewed 
by the courts unless he has exceeded his authority, 
or the court should be of opinion that his action 
was clearly wrong. Bates and Guild Co . v. Payne, 
194 IT. S. 106; Smith v. Hitcliock , 226 U. S. 53; 
New v. Tribond Sales Corporation, 19 Fed. (2d) 
671. And the courts will not substitute their view 
of the evidence for that of the executive officer 
charged with making a finding, and his decision 
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upon questions of fact is final and conclusive, and 
will not be overturned if there is any substantial 
evidence to sustain it. Houston v. St. Loui$ Pack - 
ing Co., 249 IT. S. 479; Tagg Bros. & Moorhead v. 
United States, 280 IT. S. 420; Medbury v. JJnited 
States, 173 IT. S. 492; Nishimura Ekiu v. 
United States, 142 IT. S. 651; Fong Yue Ting v. 
United States, 149 IT. S. 698; Lem Moon Sing 
v. United States, 158 IT. S. 538; United States v. 
Ju Toy , 198 IT. S. 253; Quon Quon Poy v. Johnson, 
273 IT. S. 352; Silberschein v. United States, 2 66 
IT. S. 221; Federal Trade Comm. v. Curtis Publish¬ 
ing Co., 260 IT. S. 568; Crowell v. Bensofi, 285 
IT. S. 22; Missouri Drug Co. v. Wyman, 12£ Fed. 
623; Branaman v. Harris, 189 Fed. 461. 

The finding by the Postmaster General that the 
appellee was offering to sell merchandise of aj char¬ 
acter which he did not intend to supply, is a finding 
of fact, as distinguished from one of law. Leach 
V. Carlisle, 258 U. S. 138, 139. It follows tjbiat if 
the finding was supported by substantial evidence, 
the Court erred in overturning it. 

There was substantial evidence to sustain the finding of 

the Postmaster General j 

The court below held that the record of the hear¬ 
ing before the Post Office Department contaips no 
evidence which will sustain the finding of the Post¬ 
master General (R. 81). 

The appellee concedes that by certain advertise¬ 
ments he promised to supply merchandise to per¬ 
sons making remittances through the mails 5) ; 
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and that the merchandise furnished by him was not 
obscene (R. 3). The sole question, therefore, is 
whether there was any substantial evidence to show 
that appellee’s advertisements were reasonably cal¬ 
culated to deceive persons of ordinary comprehen¬ 
sion to believe that obscene material would be sent 
in return for such remittances. 

Appellee advertised in the following magazines: 
“Snappy” (R. 35), ‘ 4 Bedtime Stories,” “Gay 
Parisienne,” “Pep,” “Spicy,” “Tattle Tales” (R. 
42), “Breezy Romances,” “Stolen Secrets,” “Real 
Breezy Romances,” “Hollywood Nights,” “Spicy 
Stories” (R. 43), “La Paree” (R. 41), “Gay 
Broadway” (R. 45). These magazines (introduced 
at the post office hearing (R. 35, 42, 43, 44, 45), 
incorporated as exhibits to the answer, and avail¬ 
able for inspection by this Court) are without mail¬ 
ing privileges (R. 38), and contain pictures and 
stories which can be characterized as possessing an 
appeal only to the prurient minded. The court be¬ 
low, after inspection, mildly described them as “sex 
(R. 76). They carry advertisements in¬ 
serted by persons other than the plaintiff, the ma¬ 
jority of which deal with sex matters. Several 
such advertisements were selected by the lower 
court in its folding of facts as typical examples. 
One such advertisement offers sexual revitalization 
(R.77). Another advertises hygienic goods for 
men for prevention of disease (R. 77). A third, in 
vulgar terms, guarantees extended “thrills” and 
prevention of “disappointment” in acts of sexual 
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intercourse (R. 77). A fourth promises “sexual 
power doubled in one hour with Prostories. ”j 
The lower court in its findings of fact stated 
that there was nothing in the evidence before the 
Postmaster General to indicate that appellee had 
any knowledge of the other contents of the jnaga- 

i 

zines prior to their publication. The commbn ex¬ 
perience of mankind is that magazines do not 
change their character from one issue to another, 
and it does not east an undue burden upon the ap¬ 
pellee to presume that he knew the general char- 
acter of the magazines in which he inserted his 
advertisements. The most elementary principle of 
good business would require appellee to investigate 
the nature of the publications in which he desired 
to place his advertising matter, and the suitability 
of the magazines which he chose for his purpose, 
demonstrates that his investigation was both thor¬ 
ough and accurate. Further, the evidence shows 
that his advertisements appeared in various issues 
of the same magazines (R. 42, 43, 44, 45), and it 
will be perceived by the Court, upon an inspection 
of these various issues, that the identical adver¬ 
tisements illustrated above appear alike in ajll is¬ 
sues, and that the general character of the maga- 

i 

zines is unchanged from one issue to another. It is 
not unreasonable to assume that appellee chose these 
magazines for his advertisements because of his 
confidence that their general character would be 
identical with that of previous issues. 

i 

26933—37-2 
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These magazines are sold in such places as bur¬ 
lesque houses (R. 36, 39) by barkers who assure 
prospective purchasers that their wares contain 
stories as “One Mad Night”, which “leaves noth¬ 
ing to the imagination”; advertisements offering to 
send “Tillie and Mac”, and “Maggie and Jiggs”; 
“Secrets of Love,” for men only; “The Bride’s 
Confession,” which “tells everything that occurred 
on the first night”; the story of “A Night in a 
Moorish Harem”; and another of “Peeping Tom,” 
which “deals with the adventures of a young man 
peeping into a girls’ seminary” (R. 39). 

In such magazines appellee has inserted his ad¬ 
vertisements. These purport to refer to three 
companies, with different addresses (R. 75, 76), 
which in fact are solely owned by appellee and 
are operated from one place of business (R. 26). 
The trade names given to two of these companies 
(Paris Import Company and Bell Import. Com¬ 
pany) would indicate that the merchandise of¬ 
fered had been imported, and, in the case of one 
company at least, imported from Paris, carrying 
the subtle suggestion, so commonly accepted by the 
public mind, that being from Paris, the merchan¬ 
dise is therefore the acme of daring. 

The Paris Import Company offered an illus¬ 
trated booklet on the “Art of Love,” which is the 
title of a notoriously indecent book by a Dr. Robie 
(introduced at Post Office hearing, R. 57, an ex¬ 
hibit to the answer, and available for inspection 
by this Court), containing sordid sex histories. 



I 
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i 

i 

The advertisement of this company also ojffered 
44 Peaches and Browning/’ “Dumb Dora,” 4 fMag¬ 
gie and Jiggs,” 44 Boss and Bubbles,” 44 Andy ^himp 
and Min,” 44 Adam and Eve,” 44 Kip and Alice,” 
44 Night in Paris,” 44 Toots and Casper,” etc. These 
are the titles of grossly obscene cartoon booklets 
(R. 56), traffic in which exists among a certain ele¬ 
ment or 44 trade” (R. 8, 55), which uses and under¬ 
stands those titles to refer to such obscene booklets 


(R. 55, 56). ! 

The Paris Import Company further offered for 
sale 4 4 actual photos, Montmartre type, of meii and 
women in different affectionate poses, also includ¬ 
ing women models alone in various poses, etc., btc.” 
It is submitted that these, like the other terms used 

in appellee’s advertisements, when read in the light 

| 

of all of the surrounding circumstances, are j sug¬ 
gestive of only one thing. The words “photos, 
Montmartre type” are manifestly designed to ap¬ 
peal to the common conception, right or wrong, that 

__ i 

the artist section of Paris is productive of the 
greatest depravity in sex matters, and the offer is 
not only subject to the interpretation that the 


photos will depict such Parisian debauchery, but 
it is not reasonably open to any other construction. 


Appellee also promised that he would send , 44 70 
snappy miniature pictures,” and 4 4 actual photo¬ 
graphs from imported negatives.” Appelleej at¬ 
tempts to escape the charge that he advertised ob¬ 


scene material, by pointing to the w T ords 4 4 No job- 
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seemly'’ placed at the foot of one of the advertise¬ 
ments. These words are irreconcilable with the 
plain implication of everything which precedes 
them, and it is probable that they were cunningly 
intended to be suggestive of obscenity by the psy¬ 
chological ruse of denying its existence. Similar 
protestations of innocence were involved in the ad¬ 
vertisements considered in Leach v. Carlisle, 267 
Fed. 61, 65, affirmed 258 U. S. 138; and Ay cock v. 
O’Brien, 28 F. (2d) 817, which were held to be 
fraudulent nevertheless. Whatever may be the 
factual or legal effect of such words, they appear 
in onlv one of the three advertisements. 

The Bell Import Company offered (R. 76) to sell 
“cartoon booklets,” which were described in no 
other way except that they were illustrated and 
vestpoeket size. This Court will observe that the 
admittedly salacious cartoon booklets (exhibited at 
the Post Office hearing (R. 56), made exhibits to 
the answer, and available for inspection by this 
Court), perfectly fit this description. Included 
also in this offer were combination picture sets “in 
different positions standing, sitting, lying, etc.,” 
which were to be “sent sealed.” 

The Sel-More Company, by its advertisement 
(R. 76), offered the “Secrets of Love Making,” de¬ 
scribing the “mystery of love making in detail” in 
“95 pages of Fluent, Detailed, and Intriguing 
reading/’ 

In return for the remittances made either to the 
Paris Import Company or the Bell Import Com- 


pany, remitters were furnished with identical mer¬ 
chandise (R. 51,52). All of the material furbished 
by appellee was wholly innocuous (R. 3, 9). | 

Upon this state of the evidence the Postnjaster 

i 

General found that the appellee was conducting a 
scheme for obtaining money through the ma}ls by 
means of false and fraudulent pretenses, represen¬ 
tations, and promises, in that he was offering 
through his advertisements to sell obscene material 
which he did not intend to furnish. It is submitted 
that not only is the Postmaster General not; pal¬ 
pably wrong in his construction of the advertise¬ 
ments but that the advertisements permit of no 

i 

other reasonable interpretation. Accordingly, the 
Postmaster General was fully justified in issuing 
the fraud order, and the lower court erred in en¬ 
joining its enforcement. 

i 

To sustain the issuance of a fraud order it is not Neces¬ 
sary that a fraud be consummated 

The court below held that the finding by the Post¬ 
master General, that members of the public are 
led by plaintiff’s advertisements to believe that he 

i 

will furnish obscene matter, is a matter of opinion, 
unsupported by evidence and not susceptiblb of 
proof, and that the statutes were designed to cover 
only “actual fraud in fact” (R. 80). 

Appellant does not urge that there was direct 
evidence of the effect of these advertisement^ on 
the people reading them, and submits that no such 
showing is required. Appellant is not required to 
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wait until a fraud has been perpetrated before he 
acts. It is enough that appellee offered to sell a 
thing which he did not intend to furnish. The 
statutes authorize the issuance of fraud orders, not 
only where a fraud has been worked, but where 
any person is conducting 44 any * * * scheme 

or device for obtaining money * * * by means 

of false or fraudulent pretenses, representations, or 
promises/’ Appellee advertised to the public that 
he would sell certain objects, knowing full well that 
he would not make delivery of them. Nothing 
more is required to constitute a scheme to defraud, 
and it is inunaterial whether appellee’s misrepre¬ 
sentations were acted upon. Thus in Busch v. 
United States, 52 Fed. (2d) 79, the Court held that 
defendants had devised a scheme to obtain money 
by means of false pretenses within the meaning of 
18 U. S. C. 338, though the misrepresentations had 
not been acted upon, and that it was immaterial 
whether the scheme was successful or unsuccessful. 
In Gridley v. United States, 44 Fed. (2d) 716, the 
Court held that in a criminal prosecution for using 
the mails in furtherance of a scheme to defraud, it 
was permissible, but not necessary, for witnesses to 
testify that they had made purchases on the 
strength of defendant's misrepresentations. The 
reason assigned for this ruling was that under the 
statute, it was only necessary to show the existence 
of a scheme to defraud, and that its success was no 
element of the crime. 
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In Leach v. Carlisle, 267 Fed. 61, the validity of 
a fraud order was sustained when the court found 
that there was evidence before the Postmaster Gen¬ 
eral that the medicine advertised through the mails 
as a remedy for sexual weakness, was not the 
“panacea” it was represented to be. This, ip the 
opinion of the court, fulfilled all the requirements 
to warrant the issuance of a fraud order. Noi sug¬ 
gestion was made that persons had actually been 
defrauded by acting upon the representations 
made. On appeal, the Supreme Court, 258 TjT. S. 
138, affirmed the judgment of the lower cOurt, 
pointing out that the medicine u was so far from 
being the panacea which (complainant) was adver¬ 
tising it through the mails to be, that by so adver¬ 
tising it he was perpetrating a fraud upon! the 
public.’’ It will be observed that the Court de¬ 
scribed the false advertising as perpetrating a 
fraud upon the public. The opinion does not in¬ 
timate, that before the Postmaster General cjmld 
issue a fraud order, he was required to find that 
some member of the public had acted upon the inis- 
representations, and had thereby been defrauded. 

In Missouri Drug Co . v. Wyman, 129 Fed. 023, 
the Court held that the issuance of a fraud order 
was justified where complainant, to induce the sale 
of its ‘ 4 vitality pills” for the cure of lost manhood, 
by its advertisements and circulars, made certain 
statements of fact which the Postmaster General 

i 

found to be false and misleading and “to have been 
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made with intent to deceive the public/’ To like 
effect is Bailey Gaunce Oil and Refining Co . v. 
Duncan, 10 Fed. Supp. 280, in which the issuance of 
a fraud order was sustained on the single showing 
that complainant had misrepresented his vrares in 
a letter offering them for sale. Nor w*as there any 
showing that the misrepresentation had been acted 
upon in the case of Elliott Works v. Frisk, 58 Fed. 
(2d) 820, in which the Court upheld a fraud order 
issued upon a finding by the Postmaster General 
that complainant was engaged in selling through 
the mails a preparation advertised for its virtues 
as an eliminator of electrical batterv trouble. In 
its opinion the Court pointed out that the evidence 
before the Post Office Department disclosed that 
the preparation sold by the complainant could not, 
in the opinion of expert witnesses, produce the re¬ 
sults advertised. As in the other cases just cited, 
the Court did not rely upon, nor suggest the need 
of, a showing that the misrepresentation had been 
acted upon. In fact, the Postmaster General found 
only that it w^as “possible for persons purchasing 
this preparation to be deluded * * 

It follows, therefore, that the finding of the Post¬ 
master General, that people w^ere misled, w'as un- 
necessarv to issue a valid fraud order; and his 
finding that appellee offered to sell that winch he 
did not intend to deliver, which fulfills the require¬ 
ments of a scheme to defraud, is amply supported 

by the evidence. 

* 
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i 

The finding by the Postmaster General is not an "opin¬ 
ion” within the rule expressed in American School of 
Magnetic Healing v. McAnnulty 

\ 

In enjoining the enforcement of the fraud order 
issued in this case, the court below ruled that the 
findings by the Postmaster General that appjellee 
misrepresented his wares are “mere opinions un¬ 
supported by necessary evidence and not suscep¬ 
tible of proof” (R. 80). It is submitted, ^hat 
enough has been said to establish that the Post¬ 
master General had ample evidence to sustain; his 
finding. Is it, however, as branded by the ldwer 
court, “mere opinion * * * not susceptible of 

proof”? Support for this assertion is sought in 
American School of Magnetic Healing v. Me An¬ 
nuity, 187 U. S. 94. There it was alleged in the 
bill brought to enjoin the enforcement of a fraud 
order that complainant was engaged in a busi¬ 
ness of treating human ailments, which business 
was founded “almost exclusively on the physical 
and practical proposition that the mind of the hu¬ 
man race is largely responsible for its ills, and is a 
perceptible factor in the treating, curing, bene¬ 
fiting and remedying thereof * * *.” These 
were held by the Court to be allegations of facts, 
and, therefore, admitted by respondent’s demurrer. 
Under such circumstances, the Court held that the 
complainant’s business could not be stigmatized as 
fraudulent. It was further pointed out by the 
Court that the effect of the mind upon the human 
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body was such a controversial subject, with no ex¬ 
act standard of absolute truth with which to prove 
the falsity of complainant’s assertions, that the 
Postmaster General's conclusion in such a case 
could not be based upon evidence, but would nec¬ 
essarily be pure conjecture and an opinion. 

The applicability of that case to the present in¬ 
quiry is not apparent. Certainly it cannot be 
urged that no standard exists to demonstrate that 
the material furnished by appellee is not obscene. 
Clearly, such a standard does exist, and though rea¬ 
sonable men may differ as to the side of the divid¬ 
ing line on which a given subject may fall, this 
simply means that the standard is not a mathe¬ 
matical one. It exists none the less. 

Can it be successfully urged that because appel¬ 
lee did not advertise obscene material, in those 
words, that the Postmaster General cannot act on 
what he and reasonable men understand to be the 
clear implication of the words chosen for appellee’s 
advertisements °? Certainly the appellee cannot es¬ 
cape the statute by hiding behind a thinly veiled 

innuendo. It is submitted that anv assertion that 

* 

the Postmaster General cannot construe an adver¬ 
tisement to reach its true meaning and clear im¬ 
plication, without getting into the realm of “opin¬ 
ion,” is without support of authority or reason. 
The Me Annuity case does not so hold. There a 
conclusion was characterized as an opinion because 
no standard existed to demonstrate its falsitv, or 
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i 

to bring reasonable and intelligent men into ^-gree- 

I 

ment as to its correctness and, because it was impos¬ 
sible to judge whether the thing advertised could 
produce the result promised, it was consequently 
impossible to decide whether a person acting upon 
the representations would be defrauded. On the 
other hand, the construction by the Postmaster 
General of appellee's advertisements is one with 
which no reasonable man could possibly differ; al¬ 
though a scheme to defraud need be only reasonably 
calculated to deceive persons of ordinary compre¬ 
hension and prudence. Oesting v. United States, 
234 Fed. 304, Cert, denied, 242 U. S. 647. | 

The court below ruled in effect that where! mis¬ 
representations are made by implication, a finding 

i 

by the Postmaster General of their existence; is a 
matter of opinion which will not sustain a fraud 
order. This doctrine finds no support in th£ de- 

i 

cided cases and appears to be without sound rehson. 
In Harrison v. United States, 200 Fed. 663, the 

j 

Court stated it to be a settled principle of law! that 
a “scheme to defraud may be found in any pl&n to 
get the money or property of others by deceiving 
them as to the substantial identity of the thing 
which they are to receive in exchange; and this de¬ 
ception may, of course, be by implication as well as 
by express words.” This was so held notwith¬ 
standing specific consideration of the McAnrixdty 
case. The Court in its opinion also added that; the 
term, “scheme to defraud,” contained in the frraud 
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order statutes, is identical with that in the penal 
mail fraud statute, 18 U. S. C. 338, and to some de¬ 
gree in pari materia, but that a “liberality of defi¬ 
nition, to meet the Postmaster General's ideas of 
the policy of the law as applied to existing condi¬ 
tions, may be well within the limits of his dis¬ 
cretion.” 

In Aycock v. O'Brien, 28 Fed. (2d) 817, after 
distinguishing the Me Annuity case, it was held 
that a scheme was none the less fraudulent, because 
the misrepresentation existed only by implication. 
It was there said (p. 818) : 

The advertising literature sent out by 
plaintiff and his companies leaves no doubt 
that it was intended to convey and does con¬ 
vey the impression that the two medicines, 
used in conjunction, constitute a specific 
cure, particularly for consumption or pul¬ 
monary tuberculosis. The very term “Tu- 
berclecide” implies destruction of the bacil¬ 
lus or active organism of the disease; but, if 
we disregard the name, we find the printed 
propaganda artfully phrased to appeal to 
the afflicted and persuade them that an ef¬ 
ficacious remedy for the dread disease had 
at last been found. 

In McCarthy et ah v. United States, 187 Fed. 117, 
it was held that there was a scheme to defraud, 
as denounced by the penal mail fraud statute, where 
defendants made implied misrepresentation in ad¬ 
vertising ; land for sale by circulars, maps, etc. 
“Without containing an absolute misstatement as 
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to any single fact, the whole description was bare- 
fully devised to lead prospective purchasers, resi¬ 
dents some of them in distant states, to suppose 
that the ‘Park’ was practically an extension of the 
well-known ‘Westhampton Beach’ * * *. 

In Wilson v. United States, 190 Fed. 427, speak¬ 
ing of the mail fraud statute, the Court said| that 
“the purpose of the statute was broad enough to 
prevent the use of the mails to despoil the public, 

i 

either by means of plain falsehood, or by the most 
glittering, alluring, and complicated contrivances.” 
See also Charles v. United States, 213 Fed. 707; 
Fournier v. United States, 58 Fed. (2d) 3; Foshay 
v. United States, 68 Fed. (2d) 205. 

It is submitted that the fraud order statutes, 
as said by the Supreme Court in Durland v. United 


States, 161 U. S. 306, of the penal mail fraud stat¬ 
ute, were enacted for the “purpose of protecting 
the public against all * * * intentional efforts 

to despoil, and to prevent the post office from being 
used to carry them into effect, * * * and it 


would strip it of value to confine it to such cases 
as disclose an actual misrepresentation as to some 
existing fact, and exclude those in which there is 
only the allurement of a specious and glittering 

promise.” j 

conclusion j 

It is submitted that there was ample evidence to 
sustain the finding of the Postmaster General {hat 
the appellee was engaged in a scheme to defraud in 


i 

i 


i 

i 

i 
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violation of 39 U. S. C. A. 259, 732, and that there¬ 
fore the lower court erred in enjoining the enforce¬ 
ment of the fraud order issued pursuant to that 
finding. 

Respectfully submitted. 

i Leslie C. Garnett, 

United States Attorney . 
i Howard Boyd, 

Assistant United States Attorney . 
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The Act of September 19, 1890, e. 908, as 
amended, 28 Stat. 964, 39 U. S. C. 259 (R. S. 
3929) provides: j 


The Postmaster General may, upofi evi¬ 
dence satisfactory to him that any person or 
company is engaged in conducting any lot¬ 
tery, gift enterprise, or scheme for thd dis¬ 
tribution of money, or of any real or per¬ 
sonal property by lot, chance, or drawing of 
any kind, or that any person or company is 
conducting any other scheme or device for 
obtaining money or property of any kind 
through the mails by means of false or 
fraudulent pretenses, representations, or 
promises, instruct postmasters at any post 
office at which registered letters or any other 
letters or mail matter arrive directed toj any 
such person or company, or to the agerlt or 
representative of any such person or com¬ 
pany, whether such agent or representative 
is acting as an individual or as a firm, bank, 
corporation, or association of any kind, to 
return all such mail matter to the postmas¬ 
ter at the office at which it was originally 
mailed, with the word “Fraudulent’ ’ plainly 
written or stamped upon the outside thereof; 
and all such mail matter so returned to ^uch 
postmasters shall be by them returned to. the 
writers thereof, under such regulations 
as the Postmaster General may pre¬ 
scribe. * * * 


i 
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The Act of September 19, 1890, c. 908, 26 Stat. 

466, 39 U. S. C. 732 (R. S. 4041) provides: 

The Postmaster General may, upon evi¬ 
dence satisfactory to him that any person or 
comj^any is engaged in conducting any lot¬ 
tery, gift enterprise, or scheme for the dis¬ 
tribution of money, or of any real or per¬ 
sonal property by lot, chance, or drawing of 
any kind, or that any person or company is 
conducting any other scheme for obtaining 
money or property of any kind through the 
mails by means of false or fraudulent pre¬ 
tenses, representations, or promises, forbid 
the payment by any postmaster to said per¬ 
son or company of any postal money orders 
drawn to his or its order, or in his or its 
favor, or to the agent of any such person or 
company, whether such agent is acting as 
an individual or as a firm, bank, corpora¬ 
tion, or association of any kind, and may 
provide by regulation for the return to the 
remitters of the sums named in such money 
orders. * * * 
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■Unit?b States (tart of Appeals 
for % Stsirtrt of Columbia 


No. 7007 

James A. Farley, Postmaster General of tSe 
United States, Appellant 

vs. 

Paul J. Simmons, Trading as Paris Import Company, 
Bell Import Company, and Sel-More Company, 

Appellee 

APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF 

COLUMBIA 


BRIEF ON BEHALF OF APPELLEE j 


INTRODUCTION 

i 

! 

Appellant’s statement of the case is substantially 
correct. However, the general reference in Appellant’s 
brief to the exhibits to the transcript of evidence pro¬ 
duced before the Solicitor for the Post Office Depart¬ 
ment, fails to distinguish between those exhibits ac¬ 
tually offered and received in evidence and those ob¬ 
scene documentary exhibits produced from the files 
of the Post Office Department and shown to the Hear¬ 
ing Officer of the Post Office Department at the time of 
the hearing and to the Court below at the time of trial, 
but which were not actually offered or receivied in 
evidence (R. 56-57). Such obscene documents which 
the Government concedes Appellee has no connection 
with, apparently constitute the ‘ 6 evidence ’ ’ upon jwhich 
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Appellant’s Solicitor based this finding of facts and 
recommendation to Appellant, that a fraud order be 
issued against Appellee’s companies, Paris Import 
Company, Bell Import Company, and Sel-More Com¬ 
pany, all of New York, New York. Not being received 
in evidence, it is difficult to understand how such docu¬ 
ments could be called “ evidence” even if they were 
(which they are not) competent and material to the 
issue, or how they can be considered as a part of the 
record in this case. 

Appellant’s brief cites as authority, numerous cases 
arising under Section 215 of the Criminal Code (18 
U. S. C. 338), and its parent statute Section 5480 
Kevised Statutes (the original mail fraud criminal 
statute), contending that the so-called fraud order 
statutes (39 U. S. C. 259, 732) under which the instant 
case arises, is in ‘ 4 pari materia” with such criminal 
statute. Appellee desires to point out certain fallacies 
of Appellant’s argumentative comparison and the in¬ 
consistencies of such citations in their relation to the 
present case. There is, therefore, reproduced herein* 
the so-called mail fraud criminal statute as originally 
enacted in 1872 and as amended in 1909 by adoption of 
the Criminal Code which became effective January 1, 
1910, with the text of the amendment clearly shown. 
The error into which Appellant has fallen in citing such 
criminal cases as authority for his demand that the 
decision of the District Court in this case be reversed, 
will be pointed out later herein. 

Appellant’s Assignments of Error 

While Appellant originally assigned nineteen errors 
in the court below, his brief cites only four. The third 


♦Appendix, Page 32. 
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assignment is clearly in error, as a reference to the 
lower court’s opinion will disclose. (R. 80.) The court 
below did not hold that the finding of the Postmaster 
General was a mere opinion not susceptible of proof, 
as alleged by Appellant in the third assignment of his 
brief, but did hold that: i 

4 ‘The findings of the Solicitor that persons who 
read magazines of the type in which plaintiff adver¬ 
tises are of a class that desires to obtain obscene, 
lewd and lascivious matter and that members of 
the public are led to believe by the advertising of 
the plaintiff that plaintiff furnishes such matter, 
are mere opinions unsupported by necessary evi¬ 
dence and not susceptible of proof.” 

The Postmaster General made no independent find¬ 
ing in this case whatsoever, but did draw an erroneous 
conclusion from the alleged findings of his Solicitor. 
There could therefore be no error assigned to some¬ 
thing the court below did not do. 

The other three assignments relied upon are matters 
of law which will be taken up hereinafter. 

THE FACTS 

I 

This case involves the abrogation of Appellee’s Con¬ 
stitutional rights and guarantees by the alleged arbi¬ 
trary and improper, unwarranted and illegal actjion of 
the Appellant in depriving Appellee of mail prpperly 
addressed to him in the name of his three concerns, 
marking same “Fraudulent”, and returning the same 
to senders, and refusing payment of money orders pay¬ 
able to such concerns, under the alleged authority of 
Sections 3929 and 4041 Revised Statutes, as amended 
(39 U. S. C. 259, 732). A bill in equity was filed by 
Appellee in the District Court seeking injunctive jrelief 


i 

i 

i 

I 
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from such action. An answer was filed and a hearing 
had below. 

After consideration of all the facts and the law per¬ 
taining to the case, the District Court of the United 
States for the District of Columbia entered a decree of 
permanent injunction restraining the Appellant from 
enforcing said order. That a bill in equity for an in¬ 
junction is the proper procedure in such cases is well 
settled. Degges v. Hitchcock, 229 U. S. 162. 

The findings of fact and conclusions of law setting 
forth the opinion of the learned trial justice (R. 80), are 
submitted by Appellee as being the correct and proper 
findings and the correct and proper application of the 
law in this case, and Appellee submits, that the only 
question now before this Court is the question of 
whether the learned Trial Justice interpreted the law 
correctly. 

There was no dispute as to the facts of the case in 
the court below. The facts as found bv the Court and 
the conclusions reached in the application of the law 
thereto, fully established the right of the Appellee to 
the relief granted. 

Stripped of the denouements of the Government, of 
the irrelevancies, verbosities and ambiguities appear¬ 
ing in the record, the undisputed and conceded facts as 
brought out at the hearing before the Post Office De¬ 
partment, which were before the court below, and are 
now before this court, are briefly these: 

The evidence shows that the only representations 
made by Appellee as to his merchandise are contained 
in a single advertisement of each company placed in 
magazines of general circulation. The Post Office De¬ 
partment investigators bought * 1 over the counter’’ 
(R. 37, 38) seven magazines which the Inspector con¬ 
tended were of “a borderline nature.” (R. 36.) 
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While the Department attorney prosecuting the case 
made a statement that such magazines are sold to 
people looking for salacious material (R. 39), yet there 
was no evidence—expert or otherwise—offered on this 
point, nor was any proof offered that Appellee kiiew in 
advance of publication, the contents of such magazines 
or had anything to do with the publisher’s circulation 
thereof. In such magazines, Appellee’s advertisements 
of his cartoon joke booklets and pictures, contain the 
statement “No obscenity”. No letters or correspond¬ 
ence from Appellee to his prospective customers! were 
produced. The evidence also shows that Appellee ad¬ 
vertised in a great many other magazines of a general 
nature, having second class mailing privilege, (it. 66.) 
Such general type magazines included “Blade & 
Ledger”, “Illustrated Mechanics”, “Psychology”, 
“All Star Adventure Magazine”, “Best Sports Maga¬ 
zine”, and others of a similar nature. (R. 66.) 

The material furnished by Appellee on the ordier of 
customers was sent in a sealed envelope bearing! first 
class prepaid postage. In some instances, additional 
orders were received, and filled from customers who de¬ 
sired an enlargement of the material furnished, j (R. 
30.) Where customers were dissatisfied, refunds \vere 
made (R. 30). j 

It is admitted and conceded by the Government that 
none of the material furnished by Appellee to its j cus¬ 
tomers was obscene or salacious, but, on the contrary, 
wholly innocuous. (R. 15.) i 

The advertisements speak for themselves and the 
evidence shows, and the learned trial justice so found, 
that the material furnished to those answering Appel¬ 
lee ’s advertisements appeared to be in strict conformity 
with the advertised description and representations 
made in the advertising. (R. 78.) 
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Appellant’s subordinates, upon said set of facts, then 
proceeded by innuendo and presumption to find that 
there were in existence certain cartoon booklets of an 
obscene nature (taken from the Department’s files) 
bearing titles similar to the harmless cartoon joke 
booklets of Appellee. The Solicitor gave no weight to 
the established fact that there are also innocent cartoon 
strips appearing in every daily newspaper bearing 
similar titles and also a great variety of children’s 
books bearing the same titles (R. 64). The Department 
then, in effect, proceeded to find as a fact without any 
supporting evidence, that all persons who read any of 
the magazines in which Appellee advertised knew of the 
existence of such obscene booklets; that such readers en 
toto had obscene minds, apparently because one of 
the magazines was purchased (R. 36; 59) in a Burlesque 
Theater and, in violation of the criminal statutes, ex¬ 
pected to obtain from Appellee not the innocent and 
harmless cartoon joke booklets Appellee sells, but the 
filthy obscene booklets which the Post Office Depart¬ 
ment had in its files. Furthermore, because one of Ap¬ 
pellee’s advertisements offered a cartoon joke booklet 
entitled “Art of Love”, the Government attempted to 
infer that Appellee was offering a 382 page book of 
similar name by a Doctor Robie, which book the Post 
Office Department had found to be obscene. Neither 
the obscene cartoon booklets nor the Robie book was 
offered or received in evidence, so that their material¬ 
ity to the case, if any, on objection could be shown, 
but were handed around for inspection. They consti¬ 
tuted nothing over which any court could take judicial 
notice, and not being offered in evidence as a part of 
the record so that exceptions could be taken as to their 
competency and materiality, they cannot be considered 
evidence in this case. 
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Even if such matters were in evidence, they would 
not be material and competent, to bind Appellee, and 
would not constitute the substantial, credible evidence 
upon which the Postmaster General would be privileged 
to act as established by the numerous authorities pn the 
subject which will be referred to later herein. No 
positive testimony was offered that any member of 
the public reading Appellee’s advertisement knpw of 
the existence of Dr. Robie’s book or the existence of 
the various obscene booklets taken from the files pf the 
Post Office Department, so that no conclusion as to 
types or characters of persons reading the magazines 
in which Appellee’s advertisements appeared coijild be 
fairly reached to support the alleged finding of fact 
on which the Postmaster General acted and which is the 
sole alleged fact that Appellant’s subordinates found 
against Appellee. It is well established that where all 
the substantial evidence is as consistent with innocence 
as with guilt, a conviction cannot be sustained. Gold v. 
United States, 36 Fed. (2d) 16 (C. C. A. 8th Circuit 
1929, a mail fraud case). Since the instant case rests 
primarily on the fallacy of the conclusion reachpd by 
the Postmaster General, it is submitted that the pourt 
below properly ruled that the application of such a con¬ 
clusion to the law, was an error followed by an arbi¬ 
trary and improper invasion of the rights of Appellee 

i 

in that such conclusion was not supported by any facts 
definitely established by substantial evidence. 

THE LAW ! 

The statute under which Appellant alleged he £cted 
in issuing this fraud order originally came into being as 
a part of a group of statutes pertaining to frauds, 
lotteries and obscenities in the mails, enacted by Con¬ 
gress in 1872. Section 3929 Revised Statutes (39 
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U. S. C. 259) was amended in 1890 to cover 44 com¬ 
panies’ ’ as well as persons and extended in 1895 to 
include 44 registered” as well as ordinary letters. Sec¬ 
tion 4041 Revised Statutes (39 U. S. C. 732) forbidding 
the payment of postal money orders, was amended to a 
slight degree in 1890. Thus these statutes have re¬ 
mained substantially unchanged on the statute books 
for over half a centurv. The Constitutionalitv of the 

•> m/ 

statutes in question has never been definitely passed 
upon by the Supreme Court of the United States 
although the majority opinion in Leach v. Carlile, 258 
U. S. 138, in 1922, indicated that it might be too late to 
question the Constitutionality of the statute. In the 
same case, the dissent of Justices Holmes and Brandeis 
expressed the opinion that the statutes were an in¬ 
fringement of the first amendment of the Constitu¬ 
tion, stating: 44 If the execution of this law does not 
abridge freedom of speech I do not quite see what 
could be said to do so.” 

Decisions in which the Supreme Court has inter¬ 
preted the fraud order statutes are few in number. 
The case of American School of Magnetic Healing v. 
Me Annuity, 18^ U. S. 94, definitely held against the 
Post Office Department and set aside a fraud order on 
the ground that the action of the Postmaster General 
in reaching the conclusion that the business complained 
of was fraudulent, was an arbitrary and unwarranted 
act on his part, in that the conclusion had not been 
sustained by substantial and credible evidence. In 
that case it was held that where the beneficial effect 
of the scheme or device in question is a matter of 
opinion not susceptible of proof as an ordinary fact, 
the Postmaster General has no lawful jurisdiction or 
authority to issue a fraud order. 

In Public Clearing House v. Coyne, 194 U. S. 497, 
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the Supreme Court held that while the Postmaster 
General had improperly interpreted the evidence in 
concluding that the promoters of the business com¬ 
plained of were engaged in a scheme for obtaining 
money through the mails by means of falbe and 
fraudulent pretenses, representations and premises, 
yet his action was correct under the statute since the 
evidence showed the scheme to be a lottery, (an offense 
also embraced by the same statute), as distinguished 
from a scheme for obtaining money by false I repre¬ 
sentations. 

The next Supreme Court case, that of Degges v. 
Hitchcock, 229 U. S. 162, involved a purely procedural 
question as to whether certiorari or bill in Equity for 
injunction was the proper method of seeking relief 
from a fraud order issued bv the Postmaster Gbneral. 
The court held that the latter procedure was the cor¬ 
rect one. Such procedure has been followed jin the 
courts for two generations. 

In Leach v. Carlile, 258 U. S. 138, (the latest case 
decided by the Supreme Court), the majority ;of the 
court held that the Postmaster General had acted 
properly in that the remedy or preparation offered 
through the mails was not the panacea or cure-all which 
the promoter represented and claimed for it, and that 
the evidence showed that such claims and representa¬ 
tions made were false and untrue. 

A number of other cases have reached the Circuit 
Courts of Appeals, one of the latest being that of 
Hurley v. Dolan , 297 Fed. 825 (C. C. A. 1st Circuit 1924) 
in which the action of the District court in enjoinihg the 
enforcement of a fraud order was affirmed. In this 
Case, the court subscribed to the finding of the lower 
court which had held against the Post Office Depart¬ 
ment as follows: 


i 




“ A comparison of the Rand circular and the 
Dolan circular shows that these findings are erro¬ 
neous ; * * * that none of the false representa¬ 
tions which were contained in Rand’s circular and 
formed the basis of the criminal prosecution and 
fraud order against him are made by the com¬ 
plainant; * * * that no false statement of repre¬ 
sentation is made by the complainant in her ad¬ 
vertising; that the testimonials appear to be 
genuine; that the Dolan circular is designed to 
sell lucky stones, and does so without falsehood or 
misrepresentations; that there is nothing immoral 
in the belief that gems or amulets affect the 
wearer’s fortune; that if the complainant wishes to 
sell lucky stones for what they are, without lying 
about them, she is not acting fraudulently in so 
doing. ’ ’ 

This case is cited as being four-square with the in¬ 
stant case, in that there was no showing here that 
Appellee had misrepresented his wares, but on the con¬ 
trary, furnished exactly what was represented. No 
claims were made as to the value or worth of such 
articles. The opinions of Post Office Department 
officials as to the worth or value of the articles can 
have no bearing on the question of whether they are 
sold “by means of false and fraudulent pretenses, rep¬ 
resentations and promises.” An article may be worth 
as much as or more than the value claimed, and yet 
the business may be within the meaning of the fraud 
order statute by virtue of a fraudulent representation 
made for the article. Harris v. Rosenberger, 145 Fed. 
449, (C. C. A. 8th Circuit, 1906). 

It is submitted that the case of Hurley v. Dolan , 
supra, is substantial authority for the doctrine that the 
value of the article has no bearing on the right of the 
Post Office Department to act against a business where 
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the representations under which same is sold are not 
false. In other words, it is the contention of Appellee 
that the public has the right to buy and the advertiser 
to sell any lawful article of merchandise at any price, 
provided the stated representations concerning the 
article are not false. 

The principal question to be determined under this 
statute is not whether the goods as sent are reallt worth 
the price paid, but whether they are substantially what 
they are reported to be and it is the seller’s business 
to describe the goods and the buyer’s right to determine 
their value. Volume I, Opinions Assistant Attorney 
General for the Post Office Department (now Solicitor), 
page 802. j 

ARGUMENT j 

The charge in this case is in effect that Appellee ad¬ 
vertises unlawful contraband, obscene matter, but fur¬ 
nishes lawful, innocent, non-obscene matter instead, 
and thus defrauds remitters who would seek, order and 
receive obscene matter in violation of both Federal and 
State obscenitv laws. 

The Solicitor of the Post Office Department, was, 
and this court is, quite familiar with the several Fed¬ 
eral obscene statutes, one of which (18 U. S. 0. 334) 
makes it a criminal offense to take from the mails for 
circulation or distribution any obscene matter; and 
another (18 U. S. C. 396) makes it a crime for lone to 
take obscene matter from any common carrier; and 
another (8 U. S. C. 88) makes it a conspiracy to yiolate 
the obscene statutes. Also, it is generally kno\yn that 
the States have laws making mere possession of ob¬ 
scene matter a crime. 

Thus the Department proceeded against the Appellee 
in this action, because he fails to unlawfully conspire 




with readers of his advertisements, to whom the Gov¬ 
ernment would impute evil and unlawful intent, and 
furnish them with obscene, lewd and lascivious matter 
to their detriment and injury instead of the innocent 
and wholesome matter which is furnished. 

The facts, conceded and established by the evidence 
without dispute, show that the Appellee’s representa¬ 
tions are true. The surrounding wall which the Gov¬ 
ernment has attempted to build around such facts by 
conclusions and opinions not supported by evidence that 
persons who read magazines in which Appellee adver¬ 
tises are of a class that desires to obtain obscene, lewd 
and lascivious matter, has as its foundation pure specu¬ 
lation and conjecture and the resulting action is palpa¬ 
bly wrong and exceeded the authority granted the Post¬ 
master General under the statutes in question. This 
invasion of the Appellee’s rights is exemplified by the 
findings of the Solocitor of the Post Office Department 
(R. 16) that “I am satisfied from the evidence in this 
case that the promoter of the scheme intends by the 
wording of his advertisements and by the type of maga¬ 
zines in which they appear and the class of persons 
among whom they circulate, to lead readers to believe 
that for the $1.00 solicited they will receive obscene, 
lewd and lascivious cartoon booklets and photo¬ 
graphs”, and further (R. 17) “the evidence before me 
shows and I so find that the wording of the above 
quoted advertisement, when considered in connection 
with the type of magazine in which it is inserted and 
the character of people among whom such magazines 
circulate, is designed and intended to lead readers 
thereof to believe that they will receive a salacious, 
lewd or lascivious book”. 

It is pointed out to this court, as it was to the Solici¬ 
tor of the Post Office Department, that every such 
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reader ordering the articles advertised, is presumed to 
be innocent of wrong intent; is presumed to knpw the 
law; and well knows that he may not be sent ojbscene 
matter. He further well knows that no sane advertiser 
would so openly advertise in magazines, matter that 
was obscene and a direct violation of law. Accord¬ 
ingly, the innocent purchaser, the one who is entitled 
to the protection of the law, is in no way deceived and 
is in no way imposed upon or harmed when he receives 
lawful, non-obscene matter in response to his oiider. 

There was not a scintilla of evidence before thb Post¬ 
master General that one single remitter expected to 
receive obscene material, and there was produced not 
a single complaint that a purchaser thought hie was 
deceived or defrauded or that he did not receivp what 
was represented or promised to him. Those whb, pur¬ 
suant to the advertisement, made bona fide purchases 
are surely best qualified to testify on this point, and it 
is the contention of Appellee that the burden of pro¬ 
ducing such testimony was upon the Post Office Depart¬ 
ment. This burden was not met. The mere fact that 
there might be someone, somewhere whose mental! proc¬ 
esses might lead him to desire and expect to receive 
obscene matter from Appellee in answer to the adver¬ 
tisement (which has not been shown) is withoujt sig¬ 
nificance in this case, and is a mere matter of opinion 
not susceptible of proof as a fact. 

Opinions cannot be accepted by the Postmaster Gen¬ 
eral as evidence of a fact, unless based upon expert 
testimony on known scientific facts. 

In Elliott Works v. Frisk, 58 Fed. (2d) 820 (1932), 
the court said: i 

“It may be conceded that the Court there ( re¬ 
ferring to American School of Magnetic Healing 


i 

i 

i 
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v. Mc^nnulty , supra) held that mere matters of 
opinion on which witnesses might vary in their 
conclusions, would not substantiate a fraud order 
such as is here under consideration; but the finding 
of the Solicitor in this case was not based on 
opinion, but upon a scientific investigation of find¬ 
ings of tests made by the United States Bureau of 
Standards. Opinions of experts , when founded 
upon known scientific facts , are not to he consid¬ 
ered the same as opinions of laymen hut are con¬ 
sidered hy the Courts as substantitf^evidence.” 
(Italics supplied and matter in parentheses added.) 

And further— 

4 4 The applicable settled rule of law is that the 
conclusion of the head of an executive department 
on such a question, when submitted to him by law, 
will not be reviewed by the Court where it is 
fairly arrived at and has substantial evidence to 
support it, so that it cannot justly be said to be 
palpably wrong and therefore arbitrary.’’ (Italics 
supplied.) 

There is no need to point out to this court, the sig¬ 
nificance and legal acceptation of the word 44 evidence” 
as applied to proof of matters in dispute. A rule of 
evidence may be defined as a principal expressing the 
mode or manner of proving the facts and circumstances 
upon which a party relies to establish a fact in dispute 
in judicial procedure. 10 R. L. C. 859. According to a 
definition which has met with the approval of the 
United States Supreme Court, evidence signifies those 

rules of law wherebv we determine what testimonv is 

* » 

to be admitted and what rejected in each case, and what 
is the weight to be given to the testimony admitted. 
Kring v. Missouri , 107 U. S. 221. Facts can only be 
established by evidence and when such facts lead to 



only one interpretation, or are undisputed, then a 
proper conclusion may be drawn therefrom. 

If the Postmaster General reaches a conclusion based 
on findings of fact not supported by substantial evi¬ 
dence, then his action in issuing a fraud order is an 
arbitrary one, in which he exceeds his authority, and 
is a mistake of law on his part in applying the statutes 
in question. American School of Magnetic Heading v. 
Me Annuity, supra; Peoples U. S. Bank v Gilson, 161 
Fed. 286; Hurley v. Dolan , supra , and othef* cases 
cited herein. 

In the instant case, the Appellant claims to have 
found as an undisputed fact that persons reading Ap¬ 
pellee’s advertising expect to receive obscene material. 
As a basis for this conclusion and in support of this 
finding, he says in effect, that the record of the hearing 
contains evidence that the magazines in which Appellee 
advertises are read by persons with obscene minds, who 
knew of the existence of certain obscene cartoon book¬ 
lets contained in the files of the Post Office Department 
and bearing titles similar to those non-obscerie joke 
booklets sold by Appellee. By so finding, Appellant 
has substituted his own opinion and the opinions of his 
subordinates for the clear, credible evidence necessary 
to establish such a fact (assuming it were humanly 
possible to do so), since there was no testimony of any 
such person produced as evidence from which he would 
draw such a conclusion. Appellee’s offer to introduce 
statements from customers, in direct contradiction of 
this view, was rejected at the Post Office Depattment 
hearing. (R. 70.) To find as a fact, without credible 
evidence, that readers of such magazines as “Psy¬ 
chology” and “Illustrated Mechanics” or even readers 
of so-called sex type, detective story or western maga¬ 
zines are obscene minded, is certainly an arbitrary and 
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wrongful aqt of Appellant within the purview of all 
the decisions interpreting this statute. 

REPLY TO APPELLANT'S POINTS 

Appellant’s statement of the law to the effect that 
“if there is any substantial evidence to sustain the find¬ 
ings of the Postmaster General his action cannot be 
reviewed by the courts”, and that the Executive offi¬ 
cer’s decision upon questions of fact is final and con¬ 
clusive, requires modification and elaboration. 

There is ample authority in the decisions directly 
interpreting the statutes in question to establish the 
standards under which the Postmaster General can act, 
while most of the cases cited by Appellant (Appellant’s 
Brief, P. 5) in support of this contention, have but little 
direct bearing on the instant question. Such cases 
involve interpretation of statutes which clearly fix and 
define the administrative duties of the officers whose 
decisions were questioned. They involve the right of 
an administrative officer to make a finding of fact in 
order to exclude aliens under the immigration law; the 
right of the Secretary of Agriculture to affix rates 
under the Stockyards Act; the right of the Department 
of Interior in railroad land grant cases and the right 
of the Director of the Veterans Administration under 
the War Risk Insurance Act. 

In one of the cases cited by Appellant (Tagg Bros . v. 
United States, 280 U. S. 820) involving fixing of rates 
by the Secretary of Agriculture under the Packers and 
Stockvards Act, Justice Brandies said: “It has been 
settled under cases arising under the Interstate Com¬ 
merce Act that if an order rests upon an erroneous 
rule of law (Interstate Commerce Commission v. Dif- 
fenbaugh, 222 U. S. 42); or is based upon a finding 




made without evidence ( Chicago Junction case, 264 
U. S. 258, 263); or upon evidence which clearly does not 
support it ( Interstate Commerce Commission y. Union 
Pacific Railroad Co., 222 U. S. 541, 547); the order must 
be set aside.” j 

Furthermore, one case cited by Appellant ( Federal 
Trade Commission v. Curtis Publishing Co., 260 U. S. 
568) involved an appeal to the Circuit Court of Appeals 
as provided by the Federal Trade Commission Act, 
from a finding of the Commission. In that case the 

court said at page 579: | 

1 

i 

“Manifestly the court must inquire whether the 
Commission’s findings of facts are supported by 
evidence. * * * If there be substantial evidence 
relating to such facts from which different conclu¬ 
sions reasonably may be drawn, the matter may be 
and ordinarily, we think, should be remanded to the 
Commission—the primary fact finding body— 
with direction to make additional findings * * *. 
The language of the Statute is broad and confers 
power of review not found in the Interstate Com¬ 
merce Commission Act. (Italics supplied.) 

I 

i 

This opinion distinctly sets out the limits to which 
the Federal Trade Commission may go in its findings 
and rulings, and the standards which the courts will 
apply in reviewing the facts found, in order to arrive at 
a judicial determination as to the correctness of the 
action taken. 

In all of the cited cases, the actions of other govern¬ 
mental agencies does not result in a complete destruc¬ 
tion of a business, or the taking away of a property 
right, as is the case when a fraud order is issiied by 
the Postmaster General. 

While the Postal Fraud Order Statutes majee no 
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provisions for appeal, yet the courts, in actions for 
injunctive relief, have examined with care all of the 
evidence adduced at the Post Office Department hear¬ 
ings and have applied broad standards of review of 
the Postmaster General’s decisions in determining 
whether his action was proper or was wrongful and 
therefore arbitrary, that is, whether or not his con¬ 
clusions are supported by facts found from substan¬ 
tial and credible evidence. There can be no remand¬ 
ing of the matter for additional findings, the review 
of the courts being restricted to the record upon 
which the Postmaster General’s Solicitor made his 
findings and upon which the head of the Department 
acted. 

On the question of the right of the courts to review 
the action of the Postmaster General in issuing a fraud 
order, there is ample authority for such right of review 
where the action is not supported by substantial and 
credible evidence. The statutes in question are only 
intended to cover cases of actual fraud in fact estab¬ 
lished by substantial evidence and not mere matters of 
opinion. American School of Magnetic Healing v. 
McAnnulty, supra. 

The Circuit Court of Appeals for the 8th Circuit in 
Peoples U. S. Bank v. Gilson, 161 Fed. 286 (1908) 
analyzed the law on the subject of the interpretation of 
Sections 3929 and 4041 as follows: 

“The Supreme Court held (1) that where the 
beneficial effect of the scheme or device in question 
is a matter of opinion not susceptible of proof as 
an ordinary fact, the Postmaster General has no 
lawful jurisdiction or authority to issue a fraud 
order; * * * (2) that where the Postmaster Gen¬ 
eral is induced to issue a fraud order by an error of 
law, his action is reviewable and the execution of 
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his order may be enjoined by the Court; * !* # (3) 
that if there is no evidence before the Postmaster 
General of the violation of a Federal law, Or if the 
admitted, conceded or established facts before 
him show no such violation, the Postmaster Gen¬ 
eral’s determination that the evidence of such 
violation is satisfactory to him in his isspe of a 
fraud order thereon is a pure mistake remediable 
by the Court; * * * (4) that where the Postmaster 
General issues a fraud order without jurisdiction 
or by reason of an error of law and thereby stops 
the delivery of letters which contain valuable in¬ 
closures, he violates the property rights of the per¬ 
son or company whose letters are thus withheld.’’ 

i 

This case also held that the authority of the Post¬ 
master General is neither unbounded, arbitrary nor 
discretionary, and that where a fraud order iin the 
absence of evidence or law to sustain it, or upoii facts 
found, conceded or established without dispute, which 
do not sustain it, such action is an error of law which 
renders its issuance palpably wrong. 

Where different conclusions can be drawn from 
evidence or where there is no substantial evidence to 

i 

support a fact when found, the courts will not only 
review the evidence, but will restrain the action of the 
Postmaster General. American School of Magnetic 
Healing v. Me Annuity, supra; Elliott Works v. frisk, 
supra; People U. S. Bank v. Gilson, supra; Hurley v. 
Dolan, supra; Branaman v. Harris, 189 Fed. 461. | 

All of the cases cited by Appellant which have a 
direct bearing on the statutes here under considera¬ 
tion, limit the action of the Postmaster General tp mat¬ 
ters in which credible and substantial evidence i£ pro¬ 
duced before him. In the District Court case of fran- 
aman v. Harris, 189 Fed. 461, at page 468, the court in 
denying an application for a temporary injunction, 
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held that there must be credible evidence of a legal 
character to sustain the findings of an administrative 
officer. 

In Missouri Drug Company v. Wyman, 129 Fed. 623 
(C. C. Eastern District Missouri, 1904) it was said 
that the courts will not interfere with the action of 
the Postmaster General or reverse his finding: “unless 
the case on which the head of the Department has acted 
is one where* upon the state of facts laid before the 
officer, it is legally impossible to hold that the com¬ 
plaining party was engaged in obtaining money 
through the mails by means of false and fraudulent 
representations, so that such a finding when made may 
be characterized not as an erroneous finding but rather 
as a mistake of law.” 

Appellant has cited the case of Leach v. Carlile, 
supra, in support of the contention that the finding of 
the Postmaster General that the Appellee was offering 
to sell merchandise of a character which he did not in¬ 
tend to supply, is a finding of fact as distinguished from 
one of law. The cited case, however, does not support 
this view, the decision being based on a fact found from 
substantial evidence that the advertised representa¬ 
tions as to the cure-all properties of the merchandise 
were false and not that the promoter advertised one 
preparation and sold another,— the preparation being 
described as what is actually was. In that case, it was 
held, that where the Postmaster General issued a fraud 
order which was based, not on a ruling that the com¬ 
plainants’ remedy was worthless and did not produce 
the results claimed for it, which was a matter of opinion 
on which the testimony was conflicting, but on a finding 
that the promoter made false claims and representa¬ 
tions that his remedy was a penacea, which it clearly 
was not, then the decision of the Postmaster General 
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I 

on the question of fact committed to his decision by 
statute will not be reviewed where it is fairly arrived at 
and there is substantial evidence to support it, so that 
it cannot be said to be palpably wrong or arbitrary. 

Appellant claims in the instant case, (afte| citing 
Leach v. Carlile, supra, that *‘ it follows that if the 
finding was supported by substantial evidence, the 
court erred in overturning it.” However, it js sub¬ 
mitted that the court below in this case found that the 
finding of the Postmaster General and his subordinates 
was not supported by substantial evidence as pre- 
cribed by the authorities cited, including Leach v. Car¬ 
lile, and proceeded to enjoin the enforcement of the 
order. 

i 

There was no Substantial Evidence to Support 

Appellant’s Action 

I 

That the Post Office Department in this case has at¬ 
tempted to make up for its lack of substantial legal and 
proper evidence by dealing in inferences and Conjec¬ 
ture, is exemplified in one instance by the observations 
in Appellant’s Solicitor’s alleged finding of fact that 
the words “no obscenity” as appearing in Appellee’s 
advertisements, in effect, did not mean what they ^aid— 
that the words were simply intended to cloud the issue 
and were used 4 ‘for the purpose of affording some 
ground of defense in the event this promoter was pro¬ 
ceeded against under the postal fraud statutes”^ (R. 
16.) Even if such words were not present, the Stated 
representations would still stand as being truthful 
until substantial evidence proved them to be false, but 
the appearance of the words certainly negatives, not 
only any question of intent to defraud but also destroys 
by clear statement, the hypothesis which the Appellant 
has attempted to establish. 


i 

i 
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Under the definite language of the statutes in ques¬ 
tion, there must he false and fraudulent representa¬ 
tions, pretenses and promises, in order to bring a 
scheme within the meaning of the fraud order statutes. 
Representations embraced by such statutes must be 
expressed and definite—either written or spoken—and 
must relate to an existing fact. They cannot be the 
subject of thought transmutation, and even opinion 
upon which experts might differ, cannot be considered 
representations on which proof of falsity as an or¬ 
dinary fact could be obtained to bring a scheme within 
the statute. 

The power to issue a fraud order does not cover 
cases of false opinions, but only cases of actual fraud 
in fact in regard to which opinion formed no basis. 
Moxie Nerve Food Co. v. Holland ( C . C. Rhode Island, 
1905) 141 Fed. 202. 

The Question as to Whether or Not it is Necessary 
that a Fraud be Consummated, is not Involved in 
this Case. 

Appellant’s argument that “to sustain the issuance 
of a fraud order is it not necessary that a fraud be con¬ 
summated, ” is pure surplusage—and not germane to 
the issue here involved. Xo contention has been made 
that the authorities interpreting this satute require 
that a fraud be consummated, nor did the court below 
express any opinion or base the decision on such a 
point. 

Even though having no bearing on this case, yet 
it was the Appellant’s Solicitor who first raised the 
point, by stating in his findings of fact and recom¬ 
mendation to the Postmaster General, upon which the 
latter acted: “The evidence before me shows and 
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I so find, that—persons purchasing the same through 
the mails are defrauded (R. 17) and this in face 
of the fact that no evidence was presented from any 
member of the public supporting such a finding of fact. 
Such a finding is only another example of the ipethods 
employed in substituting conjecture, for evidence 
throughout this case—even on points not material to 
the issue. 

The only material facts actually proved by Appel¬ 
lant in support of the charges are (1) that representa¬ 
tions were made, outside the mails, and (2) that money 
was being obtained by Appellee through the npuls. 

At this point further proof of an offense stppped, 
and pure conjecture began. The essential and basic 
element of an offense—namely,—the falsity of Appel¬ 
lee^ representations was not proven by one scintilla 
of evidence—the facts clearly being to the contrary. 

In support of his contention that misrepresentations 
can be made by implication under the statute ini ques¬ 
tion, and that the Supreme Court’s ruling in the 
Me Annuity case (supra) has been modified, Appellant 
relies on certain appellate decisions under the original 
Criminal Mail Fraud Statute, Section 5480 Revised 
Statutes, which section was amended in 1909 and in¬ 
corporated in the United States Penal Code as Sec¬ 
tion 215. i 

Such a view of the law, requires an analysis Of the 
authorities and the changes in the criminal statutes 
made since the violations involved in the cases cited 
by Appellant arose. Previous to 1910 and still today, 
the criminal mail fraud statute embraces any scheme 
to defraud including the common law crime of false 
pretense and deceit. The gist of the offense has 
always been the deposit in the mails of matter in 
furtherance of a scheme to defraud and the underlying 
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intent to defraud, rather than the use of false rep¬ 
resentations, was the essential element of the offense. 
Worthington v. United States, 64 Fed. (2d) 936 (C. C. 
A. 7th Circuit, 1933.) 

By the same token, the fraud order statute has 
always been restricted to cases involving false rep¬ 
resentation and has not per se, been applied to matters 
usually embraced by the Criminal Statute. 

A merchant or manufacturer selling legitimate arti¬ 
cles of merchandise, such as washing machines or 
vacuum cleaners, would be subject to a fraud order 
under Section 3929 where false representations were 
made to induce members of the public to send remit¬ 
tances through the mails, but a conviction under the 
criminal statute would not lie. Harrison v. United 
States f 200 Fed. 662 (C. C. A. 6th Circuit 1912). 
Similarly a seller of whiskey who obtained remittances 
by mail under representations as to the age, quality 
and source of the produce is subject to a fraud order 
because of the falsity of the representations, even if 
the whiskey were worth the price, but hardly subject 
to criminal prosecution where the underlying intent 
to defraud is absent. Harris v. Rosenberger , supra. 
Conviction of a clothing merchant under Section 215 
was reversed, on the ground that while many of the 
representations were proved to be false, yet the 
evidence was insufficient to lav a foundation for finding 
that defendant devised a scheme to palm off as the 
advertised suits others of a lower grade and less value. 
Rude v. United States 74 Fed (2d) 673 (C. C. A. 1st 
Circuit 1935). 

The Criminal Statute pertains to “devising a scheme 
to defraud” while the civil statute covers “con¬ 
ducting a scheme to defraud by false representations”. 
Consequently, up to 1910 there could be no precedent 
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established by dicta in a criminal case to affect a ruling 
in a fraud order case. ! 

In 1910 with the adoption of the criminal co^e Sec¬ 
tion 5480 Revised Statutes was expanded by tlie addi¬ 
tion of the words “or for obtaining money or property 
by means of false or fraudulent pretenses, representa¬ 
tions or promises ”—the same language as has ap¬ 
peared without change in the fraud order statutes since 
1872. The penal statute with its changes is set forth 
in full herein*. j 

When the Circuit Court of Appeals in Harrison v. 
United States, 200 Fed. 662, cited by Appellant, re¬ 
ferred to Section 5480 Revised Statutes, and ip Sec¬ 
tion 3929 Revised Statutes (the fraud order statute) 
as being doubtless in some degree in pari materia, such 
a statement apparently was made by way of passing 
comment rather than dicta, using the words iij their 
broad general sense to the effect that the two statutes 
had one thing in common, namely, that both involved 
matters of fraud arising under the postal power, rather 
than that the same criterion could be applied to, cases 
arising under either of these statutes,—the court stat¬ 
ing: “We cannot think that the same criterion is 
necessarily to be applied in each case”; and further: 
“The critical question is whether this literature sent 
through the mails contains fraudulent statements suffi¬ 
cient to support a conviction * * V’ The Court also 
cited the opinion of the Circuit Court of Appekls of 
the 8th Circuit in Union Pacific Coal Company v. TJnited 
States, 173 Fed. 734, wherein it was stated “where all the 
substantial evidence is as consistent with innocence as 
with guilt, it is the duty of the appellate court to reverse 
the judgment of conviction.” (Also citing Clyatt v. 


i 


i 


! 

I 


♦Appendix, Page 32. 
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United States, 197 U. S. 207, wherein the convinction 
was reversed for lack of substantial evidence.) 

In reversing a mail fraud conviction under Section 
5480 the Court in Harrison v. United States, supra, ex¬ 
pressed an opinion of interest: 

i ‘On what we think an exhaustive review of all 
the reported cases arising under this statute, we 
do not find any one which seems on its face to be 
of the class we have mentioned—exaggerated 
claims of merit of articles of inherent utility— 
unless it is Faulkner v. United States, 157 Fed. 
840, in which the Circuit Court of Appeals for 
the 5th Circuit reversed a conviction because based 
merely on exaggerated advertising * * * . The 
schemes which have been punished have all 
smacked, of the confidence game—of getting some¬ 
thing for nothing like selling worthless corporate 
stock ( Wilson v. United States, 190 Fed. 427); run¬ 
ning a bucket shop under the pretense of doing real 
trading ( Foster v. United States, 178 Fed. 165); 
running a fake marriage bureau ( Gray v. United 
States, 172 Fed. 101); getting consignments with¬ 
out intent to remit (McConkey v. United States, 
171 Fed. 829); financial schemes impossible of 
performance (Walker v. United States, 152 Fed. 
Ill); and the like.’ 7 

It should also be pointed out that the criminal statute 
in its original and present form, embraces 4 4 devising 
any scheme or artifice to defraud 77 and such offenses 
as dealing in counterfeit money, coins, etc., or the 
operation of the ‘ 4 saw-dust swindle 77 or “counterfeit 
money fraud 77 or dealing in “green articles 77 , “green 
coins 77 , “green goods 77 , “paper goods 77 , “spurious 
treasury notes 77 , “United States goods 77 , “green 
cigars 77 , etc. 

The wide differences existing between the fraud 
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order statute and the earlier criminal statute are 
further borne out in Rimmerman v. United Stages, 186 
Fed. 307, wherein the court summarized the three ele- 
ment^jofthe offense covered by the latter statute (Sec¬ 
tion as follows: 

i 

“ (1) The person charged must have devised or 
intended to devise a scheme or artifice to defraud. 
(2) He must have intended to effect the scheme 
or artifice by opening correspondence or communi¬ 
cation with some person through the mail or by 
inciting some person to open communicatio|n with 
him through the mail. (3) In and for executing 
the scheme or artifice, or attempting to do so, he 
must have either deposited a letter or othe^ com¬ 
munication in the post office for transmission and 
delivery, or taken or received one therefrom. 
Brown v. United States 143 Fed. 60.” | 

i 

i 

Furthermore, the proceedings of the office pf the 
Solicitor of the Post Office Department under Sections 
3929 and 4041 of the Revised Statutes, as amended, 
radically differ in purpose and effect from proceedings 
taken under the criminal provisions of the law aid are 
in no way related thereto. Volume 6 Opinions Solicitor, 
Post Office Department, Page 471. 

That the suggestion in Harrison v. United i^tates, 
supra , that Section 5480 Revised Statutes and Section 
3929 Revised Statutes, as amended, were inj pari 
materia so that deception as to the substantial identity 
of a thing, by implication was covered by the latter 
statute notwithstanding the McAnnulty case, was not 
sound law prior to the adoption of Section 215 of the 
Criminal Code, is borne out in the case of United States 

1 # i 

v. Young , 232 U. S. 155, on error to the District pourt 
of the United States for the Southern District of 
Alabama, construing Section 5480 as amended by Sec¬ 
tion 215, the Court stating: 
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“There is a distinction between the sections and 

the elements of an offense under Section 215 are 

(a) a scheme devised or intended to be devised to 

defraud or for obtaining money or property by 

means of false pretenses , and (b) for the purpose 

of executing such scheme or attempting to do so by 

placing any letter in any post office in the United 

States to be sent or delivered bv the Post Office 

* 

establishment.” (Italics supplied.) 

In other words, the offense was expanded beyond the 
point of “devising a scheme to defraud” under original 
Section 5480 even though no one was defrauded to 
include devising schemes for obtaining money or prop¬ 
erty by means of false pretenses, thereby bringing the 
new Section 215 in conformity with Section 3929 (the 
fraud order statute). In the Young case, the Supreme 
Court sustained the averment in an indictment in the 
District Court that charged defendant with having 
“devised a scheme and artifice for obtaining money, 
goods and chattels by means of false and fraudulent 
representations and promises from various banks, per¬ 
sons, firms and corporations”. A summary of the 
changes effected in the statute in 1910 is likewise con¬ 
tained in Charles v. United States , 215 Fed. 707, cited 
by Appellant. 

Appellant’s contention as to the inter-relation of the 
two statutes is therefore not tenable and his citations 
not applicable to the instant matter. 

Thus, it would seem that under the present statutes, 
Section 215 now embraces the false representation 
language of Section 3929 in addition to covering the 
devising of a scheme to defraud which is not included 
under Section 3929. In addition to the Harrison case, 
the criminal cases cited by Appellant, including Wilson 
v. United States , 190 Fed. 427; McCarthy v. United 
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States, 187 Fed. 117 and Durland v. United States, 161 
U. S. 306, all involved an entirely different offense than 
that covered by Section 3929, and therefore contain no 
prescribed rules of law applicable to the present case. 
Many of the criminal cases cited by Appellant prising 
previous to the adoption of Section 215 of the Criminal 
Code and since the adoption of the Criminal Code, 
relate to such devising of a scheme to defraud without 
regard to actual false or fraudulent representations, 
pretenses, and promises. Later criminal cases under 
Section 215 cited by Appellant, including Oesting v. 
United States, 234 Fed. 304; Fournier v. United States, 
58 Fed. 213, (operation of a bucket shop under the 
guise of a real trading house); Buscli v. United States, 
62 Fed. (2d) 79 and Foshay v. United States, 68 Fed. 
(2d) 205, (stock and bond jobbing schemes); Charles v. 
United States, 2lS" Fed. 707 and Gridley v. United 
States, 44 Fed. (2d) 716, (bad check scheme), in the 
main involve the same type of scheme covered t>y the 
earlier cases, where false representations were oply an 
incident in the scheme involved. 

Furthermore, Appellee submits, cases arising under 
the criminal section have no bearing on the instant 
case, since the law interpreting Section 3929 is well 
established. However, it should be noted that thrpugh- 
out the cases under Section 215, where false and firaud- 

i 

ulent representations and promises are concerned, 
there is no reported case in which a conviction was sus¬ 
tained even remotely bearing on the situation ip the 
instant case. In all such cases, where convictions were 
sustained on charges of false representations under 
Section 215, the proof showed that expressed repre¬ 
sentations were made and that such representations 
were false. In United States v. Brown, 79 Fed. (2d) 
321 (C. C. A. 2d Circuit 1935) the Court said: 
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“It is therefore necessary for the prosecution to 
allege and prove utterances about existing facts 
which were untrue and known to be so.” 

In Little v. United States, 72 Fed. (2d) 861 (C. C. A. 
10th Circuit 1934) a conviction under Section 215 was 
reversed because the evidence disclosed at most that 
the defendant entered into a scheme to convert prop¬ 
erty to their owm use only after they had received it 
and without making any promise or offering any in¬ 
ducement whatever to procure possession of it, and 
that there was a variance between the allegata and the 
probata,—the situation in the present case. 

In every reported case under Section 3929 the ex¬ 
pressed representations which the Post Office Depart¬ 
ment alleged to be false formed the basis of the Post¬ 
master General’s action. When supported by sub¬ 
stantial evidence of the falsity of representations, the 
Courts have upheld the action of the Postmaster Gen¬ 
eral, but have overruled such action when not supported 
by such evidence, or where the action was based upon 
opinions upon which experts might disagree. 

That this view must also be the view of Appellant, 
is borne out by repeated references throughout Ap¬ 
pellant’s brief to cases of “misrepresentations”; 
“false advertising”; “false statements of fact”; 
“plain falsehood”; “falsity of assertions”, etc., and 
when he attempts to support his claim of falsity by rely¬ 
ing on “implication” he, in effect, admits that there 
were no actual representations made by Appellee which 
were false, but that through hearsay, innuendo, specu¬ 
lation, and opinions, he could reach a conclusion adverse 
to Appellee. 

Appellee further submits that the contention of Ap¬ 
pellant (Appellant’s brief P. 17) that the court below 







ruled in effect that where misrepresentations ure made 
by implication, a finding of their existence is b matter 
of opinion which will not sustain a fraud brder, is 
without foundation in fact since no such ruling was 
made. The lower court’s decision and ruling wus based 
primarily on the failure of Appellant to support his 
action by substantia], credible evidence—the court hold¬ 
ing that the decision reached by Appellant was an 
erroneous conclusion or opinion, unsupported by neces¬ 
sary evidence. 

Appellee submits, that the conclusions reached by 
the lower court constitute a clear, concise enuiiciation 
of the legal principles involved in this matter, and that 
the decision reached was completely fair and correct. 

CONCLUSION ! 

i 

For the foregoing reasons, it is respectfully sub¬ 
mitted that there is no error of record in this case, and 
that therefore the decree of injunction entered by the 
court below, should be affirmed. 

Horace J. Donnelly, Jr., 

Attorney for Appellee . 
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APPENDIX 

Section 5480 Revised Statutes (the act of June 8, 
1872) as amended by the Act of March 2,1889 (25 Stat. 
873) was further amended by the Act of March 4, 1909 
(35 Stat. 1130) and brought down in the Penal Code as 
Section 215 thereof to read as follows (matter in 
italics was added by the Act of March 4, 1909 and the 
matter in parenthesis omitted from the old Section 
5480): 


“SEC. 215. (If any person) Whoever, having 
devised or intending to devise any scheme or arti¬ 
fice to defraud, or for obtaining money or property 
by means of false or fraudulent pretenses, repre¬ 
sentations, or promises, or to sell, dispose of, loan, 
exchange, alter, give away, (or) distribute, supply, 
or furnish or procure for unlawful use any 
counterfeit or spurious coin, bank note (s), paper 
money, or any obligation or security of the United 
States: or of any State, Territory, municipality, 
company, corporation, or person, or anything rep¬ 
resented to be or intimated or held out to be such 
counterfeit or spurious article (s), or any scheme 
or artifice to obtain money by or through cor¬ 
respondence, by what is commonly called the 4 saw¬ 
dust swindle ’, or ‘counterfeit-monev fraud’ or bv 
dealing or pretending to deal in what is commonly 
called ‘green articles,’ ‘green coin,’ ‘green goods,’ 
‘bills,’ ‘paper goods,’ ‘Spurious Treasury notes,’ 
‘United States goods,’ ‘green cigars,’ or any other 
names or terms intended to be understood as re¬ 
lating to such counterfeit or spurious articles, (to 
be effected by either opening or intending to open 
correspondence or communication with any per¬ 
son, whether resident within or outside the United 
States,! by means of the Post Office Establishment 
of the United States, or by inciting such other per¬ 
son or any person to open communication with the 
person or devising or intending), shall, (in and) 







for the purpose of executing such scheme or arti¬ 
fice or attempting so to do, place, or causp to be 
placed, any letter (packet), postal card, package, 
writing, circular, pamphlet, or advertisement, 
whether addressed to any person residing within 
or outside the United States, in any post office, 
(branch post office), or station thereof, or street or 
other (hotel) letter box of the United Staifes, or 
authorized depository for mail matter, to be send 
or delivered by the (said) post office establishment 
of the United States, or shall take or receive any 
such therefrom, (such person so misusing the Post 
Office Establishment shall, upon conviction, be 
punishable by a fine of not more than five hundred 
dollars and by imprisonment for not more than 
eighteen months, or by both such punishments, at 
the discretion of the court. The indictment, infor¬ 
mation, or complaint may severally charge of- 
enses to the number of three when committed with¬ 
in the same six calendar months; but the court 
thereupon shall give a single sentence, and shall 
proportion the punishment especially to the decree 
in which the abuse of the post office establishment 
enters as an instrument into such fraudulent 
scheme and device.) whether mailed within of with- 
out the United States, or shall knowingly cause to 
he delivered hy mail according to the direction 
thereon, or at the place at which it is directed] to he 
delivered hy the person to whom it is addressed, 
any such letter, postal card, package, writing, cir¬ 
cular, pamphlet, or advertisement, shall he fined 
not more than one thousand dollars, or imprisoned 
not more than five years, or both 


